
T his  o rde r  and  judgm en t  is  no t  b ind ing  p receden t ,  excep t  unde r*

the  doc tr ines  o f  law  o f  the  case ,  re s  jud ica ta ,  and  co lla te ra l  e s toppe l .   T he
cou r t  gen era l ly d i sfavo rs  the  c i ta t ion  o f  o rders  and  judgm ents ;  nev er the less ,
an  o rder  and  judgm en t  m ay be  c i ted  under  the  term s and  cond i t ions  o f  10 th
C ir .  R .  36 .3 .   

F I L E D
United States Court of Appeals

Tenth Circuit

August 10, 2006

Elisabeth A. Shumaker
Clerk of Court

U N I T E D  S T A T E S  C O U R T  O F  A P P E A L S

F O R  T H E  T E N T H  C IR C U IT

U N IT E D  ST A T E S O F  A M E R IC A ,

P la in t i f f -A ppe llee ,

  v .

C A R L  G .  T E R R E L L ,

D efendan t-A ppe l lan t .

N o .   06 -3155
     (D .C .  N o .  97 -C R -10061-M L B )

(D .  K an .)

O R D E R  A N D  JU D G M E N T *

B efore  L U C E R O , M c C O N N E L L ,  and  T Y M K O V IC H ,  C ircu i t  Judg es .

A f te r  examin ing  the  b r ie f s  and  appel la te  reco rd ,  th is  pane l  has

de te rm ined  unan im ous ly to  g ran t  the  pa r t ie s’  request  fo r  a  dec is ion  on  the

b rie f s  w ithou t  o ra l  a rg um en t .   See  Fed .  R .  A pp .  P .  34 (f ) ;  10 th  C ir .  R .

34 .1 (G ).   T he  case  is  the re fo re  o rd ered  subm it ted  w ithou t  o ra l  a rg um en t .   

The  def endan t  appea ls  the  d is t r ic t  cour t ’s  d ismissa l  o f  Fed .  R .  C iv .  P .

60 (b )  m ot ion  in  w h ich  he  so ugh t  reconside ra t ion  o f  the  den ia l  o f  h is
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prev ious ly f i led  28  U .S .C .  §  2255  m otion .   W e  vaca te  the  o rde r  fo r  lack  o f

ju r isd ic t ion ,  co nst ru e  the  de fendan t’s  no t ice  o f  appea l ,  mo t ion  to  p roceed  in

fo rm a  pauper is ,  and  appel la te  b r ie f  as  an  im pl ied  app lica t ion  fo r

au tho r iza t ion  to  f i le  ano the r  §  2255  m otion ,  and  deny au tho r iza t ion .

T he  de fendan t’s  o r ig ina l  §  2255  m otion  w as  den ied  by the  d is t r ic t

court .   O n  appea l ,  th is  court  den ied  a  ce r t i f ica te  o f  appea lab i l i ty .   See

U ni ted  S ta tes  v .  Terre l l ,  6  Fed .  A ppx .  763  (1 0 th  C ir .  2001)  (unpub l ished) .  

Subsequen tly,  the  de fendan t f i led  the  R u le  60 (b )  m ot ion  w h ich  is  the  sub jec t

o f  th is  appeal ,  a rgu ing  tha t  the  ev idence  w as  in su f f ic ien t ,  tha t  one  o f  the

s ta tu tes  he  w as  conv ic ted  o f  v io la t ing ,  18  U .S .C .  §  922(g )(3 ) ,  i s

unconst i tu t iona l ,  tha t  the  c r im ina l  judgm en t  is  vo id ,  and  tha t  recen t  ca ses

f rom  o the r  c i rcu i ts  sh ow  tha t  the  d is t r ic t  co u r t  and  th is  cour t  e r red  in  the i r

dec is ions  in  the  ear l ie r  §  2255  p roceed ing .   T he  d is t r ic t  cou r t  d ism issed  the

m otion  fo r  lack  o f  ju r isd ic t ion .   (T he  court  shou ld  have  transfe rred  the

m atte r  to  th is  court  a s  a  success ive  §  2255  m otion .   See  C olem an  v .  U n i ted

S ta te s ,  106  F .3d  339 ,  341  (1 0 th  C ir .  1997)) .   

T he  R u le  60 (b )  m ot ion  cons t i tu ted  a  success ive  mot ion  unde r  the

A nti te rro r i sm  and  E f fec t ive  D ea th  Pena l ty  A c t .   See ,  e .g ,   U n i ted  S ta te s  v .

Torres ,  282  F .3d  1241 ,  1246  (10 th  C ir .  2002)  (“ [T ]o  a l low  a  pe t i t ioner  to

avo id  the  ba r  aga ins t  success ive  §  2255  mot ions  by s im ply s tyl ing  a  pe ti t ion

under  a  d if f e ren t  name  w ou ld  seve re ly e rode  the  p rocedura l  re s t ra in t
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im posed  unde r  28  U .S .C .  §§  2244(b )(3 )  and  2255 .” )  (c i t ing  to  Lopez  v .

D oug las ,  141  F .3d  974 ,  975  (10 th  C ir . )  (ho ld ing  tha t  a  p os t - judgm en t  R u le

60(b )(6 )  m ot ion ,  f i led  in  a  habeas  p roceed ing ,  shou ld  be  t rea ted  a s  “a

second  habeas  p e t i t ion  under  the  A n t i te r ro r ism  and  E f fec t ive  D ea th  Pena l ty

A ct  . . . .” ) .

T he  Supreme  C our t’s  recen t  dec is ion  in  G onza lez  v .  C rosby ,  125  S .  C t .

2641 ,  2648 ,  2651  (2005)  (ho ld ing  tha t  a  R u le  60 (b )  m ot ion  f i led  in  a  §  2254

case  m ust  be  t rea ted  as  a  su ccess ive  habeas  p e t i t ion  i f  i t  as se r ts  o r  reasse r ts

a  subs tan t ive  c la im  to  se t  a s ide  the  pe ti t ione r’s  s ta te  conv ic t ion ,  a s  opposed

to  as ser t ing  a  d efec t  “ in  the  in tegr i ty o f  the  f ed era l  hab eas  p roceed ings”) ,

does  n o t  ch ange  th is  re su l t .

E ven  i f  w e  cou ld  assum e tha t  G onza lez  app l ies  to  §  2255  proceed ings ,

see  U n i ted  S ta tes  v .  Sco t t ,  414  F .3d  815 ,  816  (7 th  C ir .  2005)  (ex tend ing  the

reason ing  o f  G onza lez  to  §  2255  m otions  w h ich  im pl ica te  s im ila r  concerns

o f  su ccess iveness ) ,  the  de fendan t’s  R u le  6 0 (b )  m ot ion  does  n o t  as se r t  a

de fec t  “ in  the  in teg r i ty o f  the  [p rev ious]  f edera l  habeas  p roceed ing[ ] .”  

R a the r ,  the  g rounds  p re sen ted  a re  a l leged  er ro rs  w h ich  occurred  a s  pa r t  o f

the  de fendan t’s  t r ia l ,  and  a re  reasse r t ions  o f  g rounds  p rev ious ly ra ised .

A ccord ing ly,  the  d is t r ic t  cou r t  lacked  ju r isd ic t ion  ove r  the  mot ion ,

and  the  d is t r ic t  cou rt  o rd e r  m us t  be  vaca ted .   See  Lopez  v .  D oug las ,  141  F .3d

a t  975-76 .   H ow ever ,  w e  w il l  cons true  the  de fendan t’s  no t ice  o f  appeal  and
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appe l la te  b r ie f  a s  a  reques t  fo r  the  requ ired  au tho riza t ion .   Id .

W e have  tho rough ly rev iew ed  the  ma t te r  and  conclude  tha t  the

de fendan t  has  f a i led  to  m ake  the  p r im a  f ac ie  show ing  requ ired  by §  2255  a s

am ended  by the  A n t i te r ro r ism  and  E f fec t ive  D ea th  Pena l ty A c t .   H is

con ten t ions  a re  no t  based  on  new ly d iscove red  ev idence  tha t ,  “ i f  p roven  and

v iew ed  in  l igh t  o f  the  ev idence  as  a  w ho le ,  w ou ld  be  su f f i c ien t  to  es tab l ish

by c lea r  and  conv inc ing  ev idence  tha t  no  reasonab le  f ac t  f inde r  w ou ld  have

found  [h im ] gu i l ty o f  the  o f fense”  o r  on  a  “new  ru le  o f  cons t i tu t iona l  law ,

m ade  re troac tive  to  cases  on  co l la te ra l  rev iew  by the  Supreme  C our t ,  tha t

w as  p rev ious ly unav ai lab le .”   2 8  U .S .C .  §  2255 .   T he  g rou nds  ra i sed  w ere

a l l  p resen ted  p rev ious ly e i the r  in  the  de fen dan t’ s  d i rec t  app ea l  o r  in  h is  f i r s t

§  2255  m otion .

T he  m ot ion  to  p roceed  in  fo rm a p au per i s  is  g ran ted ,  the  d is tr ic t  cou r t

o rder  is  V A C A T E D ,  an d  the  im p l ied  app l ica t ion  fo r  au tho r iza t ion  to  f i le

ano ther  §  22 55  m ot ion  is  D E N IE D .  

E n tered  fo r  the  C our t
Pe r  C ur iam
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